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UNITED STATES

Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

WILLIAM L TULL, et al.,

Appellants.

vs.
Y No. 1189

LUCIUS B. NASH, et al.,

Appellees.

Petition of Lucius B. Nash and Lucius G.

Nash for Rehearing.

Lucius B. Xash and Lucius Gr. Nash, appellees in

this cause, respectfully present their petition for rehearing

and submit the following reasons why their prayer should

be granted:

I. Tli is case was argued on May 3rd, 1905, upon

the record as then made up and served upon us, and we



relied upon its then condition, as we had a right to do.

Thereafter, other things were added thereto, and either

this court is lunch mistaken concerning the additions to

this record and what was done with it, or we are.

hi the opinion of the court, on page 5, this Language

is used: "On May 8th, 1905, an order was made per-

mitting the appellants to withdraw the transcript for fur-

ther certification. IT WAS SO WITHDRAWN, and

certified to by the Clerk of the Eastern District of Wash-

ington, and RETURNED TO THIS COURT. There-

after, on duly 1st, 1905, was filed the motion to strike,

which is under consideration."

We received from the Clerk of this court what he

denominates as" Memoranda of Clerk Relative to Record,"

he says:

"On the same day, May 8, 1905, pursuant to his

leanest therefor, a certified copy of the order just quoted

was issued and delivered to Air. Fredrick W. Dewart.

Mr. Dewart did not then withdraw the record from the

files, NOR HAS IT SINCE BEEN WITHDRAWN."
This paper is on tile with the papers in this case,

and is available.

We made a motion on May 3rd, 1905, to strike this

record because of its insufficiency, and no disposition of

that motion is made in the opinion of the court.

We contended in our briefs that the record was never

properly certified to this court, and feel justified in claim



now that we are correct and that court lias fallen

into error regarding the record and has overlooked a

material point upon which we had a right to rely and

which should be properly disposed of under the correct

state of facts.

The question as to which circuit court of Washington

this cause should be remanded to is one of great import-

ance, not merely to the litigants herein, but the people

generally of this stale A construction of the act making

the new courst is much desired.

We thought we presented the matter squarely to

the court and that the importance of the point Was such

that it could not be disregarded. No judgment has been

announced authoritively establishing any principle for

interpretation of the act of March 2nd, 1905, except the

ease of Hatfield vs. King, 186 U. S., 178, that we know

of, and we think that case should govern.

The certificate made by the Clerk of the Court for

the Eastern District of Washington was unlawfully made.

The Memoranda of the Clerk of this Court referred to

herein shows this.

Revised Statutes, V. S. Sec. 698, provides that the

record shall be transmitted from the court below, and the

making up of this record is in violation of your Rule 14,

Subdivision .'5.

To suffer a record to be made up in such a loose and

careless manner is a practice that ought not to be sane-
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tidned, il opens the dooi to abuses and seriously impairs

the integrity of the court's records. The fact- clearly

show thai the Clerk of the Couri for the Eastern District

of Washington did not certify to this record; it was

physically impossible for him to do it; the record was

qoI before him and he did not transmit it to this court,

and his act under the plain provisions of law is a nullity.

Considering this hatter from a mere business point of

. it is terribly lax and would not be sanctioned by

a prudent business man. More than all that, the patching

of this record has put us to unnecessary expense and

delay, and has deprived us of substantial rights. As

lawyers (not as litigants), we have a light to depend upon

the settled law and rules of practice as to what consti-

tutes a sufficient record, and were justified in submitting

the case upon the invalidity of the record alone. Per-

mitting the record to be certified after the case was sub-

mitted and argued, deprived us of the right of certiorari

for a diminuation of the record.

We believe in liberally construing appellate procedure

and that a narrow and technical construction defeats the

very purpose of Appellate Courts; but in no case should

a liberal construction impair a substantial right guaran-

teed by law.

At the lime this case was submitted, we were justified

in thinking that it was unnecessary to ask for certiorari,

and we transmitted t<> this court our Proposed Amend

incuts to the record to show that the Clerk of the Western



District of Washington had no power to certify this record

and that the testimony of Paul Dormitzer—former hus-

band of Dora May Seeley—corroborated our contract for

35 per cent, of her share. See his testimony, appellants'

Proposed Amendments to Record (nnprinted), pp. 36-41,

on file in the case.

The findings and decree of the trial court are con-

clusive.

It is a well settled rule that "the legal presumption

is that the finding and decree of a court of chancery arc

right, and they should not be disturbed or modified by

an appellate court unless an obvious error has intervened

in the application of the law, or some grave mistake has

been made in the consideration of the facts."

Manhattan Life I its. Co. vs. Wright, L26 Fed. 82.

Big Six Development Co. vs. Mitchell, 138 Fed., 279.

Cases from state courts could be multiplied.

We feel that the court has acted in an unusual manner

in departing from this rule. The trial court was well

informed as to the character of the evidence in this case,

and the parties were well known to him. Why should

this court lay out of the case the superior knowledge of

the trial judge concerning these things and take up the

cold page, and without such knowledge seek to balance

up this testimony and find against appellees?

The opinion of the court compells us to make this
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petition for rehearing, not for what will be gained out

of this case, l ut for what will come to ns in the future.

This judgment is a perpetual, memorial against our pro

fessional standing for all time to conic and will lie used

against us to our greal disadvantage. Because of uni-

i ;il education, the lawyer of today stands not one wliit

above his fellow in ability, and the public no longer seek

that in their lawyer; whal they ask for now is integrity

and faithfulness.

In these days the lawyer must work very hard to win

his ease, hut he must work harder afterwards to get the

fee, and this is common knowledge in the profession.

Our brethren who have been fortunate enough to he

elevated to the bench sometimes forgel these things, hut

the lawyer who works hard month in and month out, and

sometimes many years on his ease, has it brought forcibly

home to him just as he is about to reap the rewards of

toil, and he does NOT FORGET. It was to prevent this

that we took the precaution to get contracts from the

'bulls, and sent Dormitzer to a California prison to gei

\Y. L. Tull to sign. He repudiated that act. By mis-

fortune we lost his sister's contract. She repudiates

her act. Yet this court decides that Dora May Seeley's

memory as to the per cent, due us under it is superior to

ours. We have every reason to remember the terms of

this contract and none whatever to forget it.



AFFIRMATIVE RELIEF SHOULD ONLY BE

GRANTED UNDER A CROSS BILL.

The opinion of the court fails to notice that the appel-

lants filed no cross bill for affirmative relief.

We respectfully call the court's attention again to

rages '24-27 of our first brief, and page l!1 of our second

brief, filed herein, where we discuss that question at sonic

length.

It is true that the trial court made no findings, as

this court says, because they were unnecessary, the said

court regarding the affirmative answers of appellants as

insufficient to warrant any relief, and that they had no

standing in the court.

In considering of the judgment of the lower court,

the maxim of omnia esse rite acta praesumunter should

obtain, and if the decision ('an be sustained because of

the failure to file cross bills, this court is justified in

upholding the trial court's rulings upon this ground.

THE ALLOWANCE MADE APPELLEES BT^THE

LOWER COURT OUT OF THE ESTATE OF

ERNEST B. TULL IS SUSTAINED BY LAW
AND FACT.

The court will keep in mind that after William M.

Murray was discharged as the guardian ad litem of Ernest

B. Tull by the state court, the writ of error herein was

pioseeuted to the Supreme Court of the United States
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mid we appeared for him there. (See 192 U. S.. 125.)

This was called to the trial court's attention in open

court, and in the argument of the case on our application

for such fees; no one disputed our personal appearance

in thai court Tor the minor; the official reports of thai

court show this, and it was judicially recognized by the

court — no one disputed it. The minor was abandoned

I bis father and statutory guardian, and we performed

the work for him thai they should have performed.

Protecting him as we had protected him from the be-

ginning, and doing work thai others refused to do for

him.

[f an infant has no guardian, his estate is liable for

fees of counsel whose service were beneficial in recovering

the estate.

Epperson vs. Nugent, 57 Miss., t5; S. C. 34 Am.

Rep., 434.

The general findings of the lower court in its decree

in favor of the appellees herein is a rinding in their favor

of all the Tacts necessary to constitute our claim and

demand.

A finding made by a lower court will hot be disturbed

if there is any evidence fairly tending to support it. This

is the rule

Respectfully Submitted,

LUCIUS G. NASH,
pro. se.



We think we can safely assert that a more irregu-

lar, imperfect record never went to the Court of Appeals

in very many respects, and it was so imperfect that per-

haps we were negligent in not taking the necessary

steps to bring up a complete and full record in this case;

but this stands prominently forth in this record, that the

testimony taken in the case was hut very imperfectly

brought up in any and every way. It is apparent from

the record that all the testimony taken in this case was

that produced by Mr. Dewart, the guardian ad litem,

which consisted of detached portions of the testimony

heretofore taken in this case.

It will be borne in mind that all the testimony upon

which this case was heard, concerning the rights of Nash

& Nash to their fee, was taken in a prior case which

the Court of Appeals dismissed for want of jurisdiction.

The simple fact is that it was by stipulation agreed, in

the retrial of this case, that all the testimony taken in

the other case should be read, heard and considered upon

the trial of it, but that stipulation and all that testimony

was omitted from the record taken up in this case by

Mr. Dewart. See page 27 of the record, where Mr.

Dewart pretends to introduce only the testimony of the

Xashes and Tulls, which was taken in the former

case. And we cannot help but think that the Court of

Appeals in this case has extended liberality in the per-

fection of records to make them good that goes quite to

the limit. But let us now briefly consider the merits, the
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genuine merits, thai certainly should at all times be con

trolling in the investigation of every legal inquiry.

The courl is. to a considerable extent, acquainted with

the character and morale of the persons engaged in this

litigation, and it is perfectly familiar with the decision

of the Supreme Court of the State of Washington,

which, through the labors and industry of Nash & Nash,

secured the estate to the Tull children. It is conceded,

we think, by everybody, that Nash & Nash, during ten

years of unremitting labor and industry, created this

estate. This fact, and of course every fact connected

with the litigation, is better known to the trial Court,

Judge Hanford, than it can possibly be known to the

( \>urt of Appeals.

The opinion rendered in the Supreme Court of the

State of Washington brings out prominently that F. M.

Tull, the father of these children, was an unmitigated

scoundrel. It appears in the records that lie left the

State of Kansas, his wife and children, and made his way

to Spokane and purchased property, and then, unknown

to his wife, made an application for divorce in the State

of Washington, without having any residence there,

charging his wife with immorality, and even going so

far as to east a cloud upon the paternity of his children.

these litigants. It also appears from that record thai

the eldest son. William L. 'full, is a chronic criminal and

(legem rate. Now, we regret to have to say that the re

maining children are afflicted, and the withering, blighting
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curse of congenital depravity hangs over the whole 'Full

family. Of course, the character of these children, all

of them, is hotter known to the trial judge than it can

be to the Court of Appeals. In fact, Judge Banford

knows all about the character of these Tull children, and

knows, and cannot help hut know, that they are entirely

unworthy of credence or of belief. Their conduct, one

and all, during this entire litigation, with their attorneys

N?ash
#
& Nash, lias keen such as to call forth these seemingly

harsh expressions. It has been characterized by duplicity

and injustice of the worst kind. We alluded, in our

former brief in this case, to the fact that after we had

obtained this victory in the supreme court of this state,

we then commenced these proceedings for the partition

of this property, carrying on and winding up this litiga-

tion, and there all the Tull children appeared and all

united in trying to get us out of the case, instigated by

their father and instigated by other improper influences;

they did succeed in having us disposed of in that case

in the Superior Court. That case, however, was re-

moved to the Federal Court, and the first act of Judge

Hanford, who knew all about the infamy of this transac-

tion, was to promptly reinstate us as attorneys in the

case. This should appear in the record in the principal

case of the German Savings cY_ Loan Society against Nash

cV: Xasli rl «l.

Now, we regret exceedingly that the character of

Nash & Nash, and their conduct, has excited the sus
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picions of this court. We have tried from every pod

sible standpoinl to conducl ourselves in such ;i maimer

as not to excite suspicion in regard to our professional

ethics and to our integrity of character. And thai brings

us to an examination of the testimony in regard to oui

i'cc with Dora May Seeley (nee Tull). We will here

call to the attention of the court, that it' there is anything

that a lawyer ought to know, and ought to he certain of,

it is the nature and character and the amount of com-

pensation which he is going to receive in any litigated

ease. The peculiar circumstances surrounding this case

warrants us in asserting that if any Lawyers in any case

ought to be sure, and ought to know, what was their eon-

tract with their clients, it is in this very case. The record

shows that this was a very important case to begin with.

'i hat this case was in the hands of other leading attorneys

here for years, and was abandoned by them, or they had

declared that the Tull children had no interest in this

property. The testimony of L. B. Nash and L. (i. Nash,

father and son, is unequivocal that they were to have

one-half, in the first place, of what they could recover

in this case, hut that the Tull children had no money to

carry on this litigation, and it was a grave question of

acquiring means to promote it and carry it on. (See

Transcript, pp. 135-136-137.) The Exchange National

Bank had a claim against P. M. 'lull for several thou-

sand dollars. Now it is in the testimony, that the Kx-

change National Bank, through the efforts of Nash & Nash,
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wore induced to furnish four hundred dollars at least

to pay the expenses of tins litigation, and that Nash &

Nash, in order to get them to do this, agreed to throw

oi'i' 15 per cent, of their fee in order to enable the Ex-

change National Bank to make a contract with Dora May

Seeley to the effect that if she was successful, or if Nash

& Nash were successful, in the litigation, their claim would

he paid, and that, thereupon Nash & Nash threw off the

15 per cent, and gave it to the Exchange National Rank

for that purpose, leaving a plain, simple contract by

which she was to pay 35 per cent, instead of 50 per cent.

(See Transcript, pp. 119 and 120.) The record in this

case shows that that contract was carried out, and in this

litigation the Exchange National Bank have got a decree

in which they have recovered against the Tull estate

something like twelve thousand dollars. Now, is not

this a circumstance, and a strong one, that goes to sustain

the contention of Nash & Nash in this matter ? Of course,

it also appears that Nash & Nash induced William L.

Tull to divide the expense on this matter with Dora May

Seeley, his sister. (Transcript, pp. 122-123.)

Judge Hanford, who tried the case, of course knows

all these facts.

The elder Nash has been a practicing attorney in

the courts of the Territory and State of Washington for

over thirty years, and his character is well known on and

off the bench. It was particularly known to Judge Han-
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ford, as was also thai of his son, L. G. Nash, a young man

who lias grown up in his particular knowledge, and he

knows well the character of the Nashes for integrity, for

loyalty to their clients and for their general truthfulness.

Here is the testimony of the two Nashes, which is

unequivocal and unquestioned, in regard to the amount

of their fee. They cannot be mistaken about it: there is

no way in the world that they would be mistaken about

it, and here is the uncorroborated testimony of Dora

May Seelcy, against this just claim.

The court alludes to a letter written to Dora May

Seelcy. Why, no sucli letter was ever written. We paid

no attention to her testimony in this regard— it was merely

a self-serving declaration on her part. You will notice

that she entirely fails to make any exhibit of the letter.

We did not Tor a moment think that it was worth our

while to deny an such outrageous statement. We had

a written contract- we swear that we had a written cote

tract—We give particulars in regard to the original amount

of fifty pei- cent., and how it happened to be reduced to

thirty-fifive per cent. We also accounted tor how we

lost it that in moving our offices that contract, with many

other papers, was lost ami mislaid. Is therer anything

unreasonable or unusual in a mishap of this kind among

lawyers? And we go od with a great deal of particu-

larity to show how that contract happened to bo reduced

to thirty-five per cent., and that it was for the benefit of
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Dora May Seeley and the Exchange Xational Bank, and

the court can sec in the record in this case that the Ex-

change National Bank have secured the amount of their

claim in view of such reduction.

The court seems to think, and does think, that our

claim of fifty per cent, against William L. Tull is right

and proper, as evidenced by the written contract. Can

the court imagine any reason why the same rule of com-

pensation should not apply to Dora May Seeley? In

fact, all these original contracts of fifty per cent, were

drawn up at the same time, and Paul Dormitzer took the

William L. Tull contract and went to the penitentiary

for the purpose of getting his brother-in-law, William L.

Tull, into this litigation, and on the Tulls failure to pro-

vide any money to carry on this litigation, we had to

resort to the Exchange National Bank, as above set forth.

We did send down the record of the testimony of Paul

Dormitzer in this case, and, upon an examination of that

testimony, it will be found that all of this is corroborated

by Paul Dormitzer. (See appellees' Proposed Amend-

ments, unprinted, pp. 36-41.)

The court also alludes in its opinion that perhaps

there was some fiduciary relation existing between Dora

May Seeley and Nash & Nash in this matter. The court

is under a misapprehension. There never was any fidu-

ciary relation at all existing between the Tulls and any

of the Nash family. We do not desire to reflect any more

upon the character of the Tulls than we can possibly help.
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II is a nauseating subject to us from beginning to end,

lint we will say thai the Tull family are qoI of thai char-

acter in which there would be any intimate or fiduciary

relations. Dora May Seeley probably attended the sam<

school as the children of the elder Xash, but there was

no intimacy, and probably never would have been, except

this unfortunate litigation arose by which the Tulls were

being deprived of all their property, and the Nashes came

to their rescue.

We take it for granted that there is no suspicion

upon the part of the court that we have not been indus-

trious in our litigation with these parties for ten years

last past, and it is also apparent thai this litigation is

still to continue and perhaps it will not he ended for

several years to come.

Now, one word in regard to the guardian ad litem

here. In the commencement of this cast' we drew up

all the pleadings and look all the burden of this litigation

in the state court, and prosecuted it to a successful ter-

mination in the Supreme Court of the state and obtained

a decree favorable to the 'Tulls. The present guardian

ad litem, Mr. Dewart, had nothing whatever to do with

this litigation. The victory was won in this case when

we had obtained a decree in the Supreme Court of the

-late, giving to these children an unincumbered one-half

interest in the property. Of course the litigation since

thai time in the federal court has been expensive, it has
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been laborious, it has been exxtremely exasperating, and

carried on under very unfavorable circumstances. The

Tull children, who had agreed to pay the expenses, never

have paid a single dollar excepl what was Laid out in

the Superior Court of the state in its early commence-

ment. All the expenses of the litigation in the state court,

except this small amount, was defrayed by the Nashes,

and this, too, when the Tull children could have per-

formed their contract and paid this expense, which they

absolutely refused to do, they well knowing that Nash

& Nash had to pay the expenses because their fee was

contingent, and they could only get anything out of the

case by becoming ultimately successful.

The guardian ad litem., in his brief, very gravely says

that this is not true. We here desire to assert that Mr.

Dewart, the guardian ad litem,, does not know anything

about the expenses that we were put to in carrying on

this litigation in the Supreme Court of the state; he was

not in this state at that time; he never came to the State

of Washington, and had no abode in Spokane, and had

nothing to do in this case, and did not know anything

about it, until after he was appointed guardian ad Ulan

in the Federal Court.

Again we call attention to the testimony of Dora May

Seeley in regard to what she thinks ought to be our com-

pensation in this case, and what does she say, and upon

what grounds does she put it"? She puts it upon the
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ground thai we had abandoned her case, and she thinks

thai she oughl to have enough of our compensation to

pay the Attorney Dewart that she had employed in this

case to contesl our claim. Now, how did she happen to

testily to a thing of that sort ! Who evidently put these

Words into her mouth for this occasion.' Where \\a.-

any abandonment of Nash & Xasli of her interest in this

case.' We again call the attention of the court to this

particular feature, not only reflecting upon the character

of Dora May Seeley hut upon the character of the guardian

ad litem in this controversy. (See Transcript, pp. 84-85.)

it is known to the court that the first case that went to

the Court of Appeals was dismissed for want of jurisdic-

tion, and in this case all the testimony, a great deal more

than went up in this case, was introduced in behalf of

Nash & Nash in regard to their claim against the T.ulls,

and it was before the court for its decision in their behalf.

When this case came back here again for re-trial, the

thing most in the minds of Nash & Nash was how they

could get the benefit of the costs already incurred in this

case, because they could no longer go on in this litigation

if they had to keep putting up in this case, and the happy

ihonght did Strike them at last that if they could 50

rearrange the parties litigant here as to have all the resi-

dents of Washington, Nash <.V: Nash and William L. 'Pull.

plaintiffs, and all the foreign residents defendants, they

could still retry this case in the federal court, and by

Ibis means gel the benefit of Ihe former trial, save all that
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expense. Ami thereupon they did re-arrange the parties,

putting Nash & Nash and William L. Tull on one side

and the Gorman Savings & Loan Society and the other

parties on the other side, and it is well known that they

thus saved a record there amounting to over three thou-

sand dollars in expenses in this litigation. Does it not

occur to the court that this was the only wise or proper

thing to do for all concerned, and does it not occur to

the court that the guardian ad litem and the client who

would find fault or criticize this and make it the pretext

Tor a diminution of our fee, stands in a very strange attitude

before this court '!

Now, in regard to Ernest Tull. This young man

has now readied his majority, and is soon to come in

possession of a valuable estate by virtue of our labors

and toil in his behalf. It is undisputed, we think, through-

out the record, that whatever the guardian ad litem may

have done in any part of it, that we have been the merit-

orious cause in this entire litigation. It perhaps would

have been better for us if, at the commencement of this

litigation, we had gone into the proper court and had a

guardian appointed for this minor child, and then had a

contract with such guardian for our services. And we

here assert, that in view of the condition of this case

when we took hold of it, we would have had no difficulty

in getting one-half of whatever we could recover. But

we thought then, as we think now that wherever attorneys,

or any one else, create, or are the meritorious cause of
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bringing into existence an estate or valuable property,

they have a just and equitable claim on said estate and

property for their servi<

The court, in its able and comprehensive opinion in

the main case of the German Loan cV: Savings Society vs.

The Nashes and the lulls, not only in the majority opinion

given by Judge Ross and concurred in by .Judge Gilbert,

as well as the dissenting opinion of .Judge Morrow, ex-

hibits such a thorough knowledge of all the facts and

details even to minutia, that we have not been as par-

ticular as we would otherwise have been in pointing out

in our petition the records of facts as exhibited in this

case, for we certainly think thai the opinion in the main

case, as well as the dissenting opinion of Judge Morrow,

is admirable not only for its legal learning displayed, but

for its comprehensive knowledge of everything connected

with the case. And hence we will simply, even at the

risk of repeating, again call the attention of the court

to the record made in this case, and the ground upon

which we aie entitled to compensation for our services

in creating this estate for Ernest B. Tnll. After we ob-

tained the decision in the Supreme Court of the State of

Washington, it was necessary for the Nlashes to go on

and have this property partitioned and an accounting

of the rents and profits. Wm, M. Murray, whom we had

appointed guardian ad litem, desired to have his compensa-

tion fixed for this guardianship, and discharged from the

case. We had no objection to this, in fact we were very
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anxious to have him paid and discharged from the case.

We had no longer any use for his services as such guardian

ad litem.

The court will then see, that here was a case unde-

termined in some of its features, and no guardian ad litem.

But the court can readily see that we were the attorneys

for all the 'full children, including the minor, and still

engaged in winding up the remaining portion of the

litigation. We therefore brought an action for partition,

and an accounting for rents and profits in our state court.

We drew up all the pleadings in that case, setting forth

the interest of all the children therein, making the said

Ernest B. lull, the minor, a defendant, and, by the way,

that is the only position a minor child can occupy in such

a lawsuit is that of defendant, and was on the eve of

making an application for a guardian ad litem, when that

suit was removed to the Federal Court. We have here-

tofore alluded to the unnatural conduct of the lull chil-

dren in trying to get us out of that litigation in the state

court. After the case had reached the Federal Court,

we then, under the rule of practice, reformed the plead-

ings as we were required to do, to make them conform

to the equity practice in the Federal Court. We there-

upon made application to have a guardian ad litem ap-

pointed in this case in the Federal Court, and the court

appointed F. W. Dewart as such guardian ad litem. This

is the first time that- Mr. Dewart appeared in this case.

He had only recently come to the state, and knew nothing
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whatever of the litigation which we had so successfully

waged for the Tulls in this case. He knew nothing aboul

the expense, the trouble and the labor which we had per-

formed in creating this estate for the Tull children. And

now one word in regard to the character of the office of

the guardian ad litem. It becomes a necessity in a case

of this flind. He is not supposed to have much to do

with the litigation. lie is to look to it that the ward

is noi in any way injured, hut that his rights are fully

protected. He is more a handmaid to the court in the

interest of public justice. He certainly is at all times

supposed to be friendly and noi inimical to the lawyers

who are carrying on the principal litigation in the case.

He is never supposed to resist, in any unjust way, the

just claims of the lawyers who have created an estate

for a minor. Such a guardian ad litem ought at all times

to be exceedingly anxious that lawyers who, by their in-

dustry and labor have brought into being an estate for

such a minor child as this, should be extremely solicitous

that said lawyers should have the proper compensation

for their meritorious work. Xow this litigation in the

Federal Court only involved the partition of the property

and an accounting for the rents and profit-. The

valuable and meritorious work had heretofore b sn

attained. After a long, expensive and tedious hearing

in i he Federal < Jourt, in which all the lights of the litigants

the German Loan ev. Savings Society, the Nlashes, the

Tul is. the Lewises, and Dormitzers, Exchange National
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Dewart appearing and putting in an answer and a cross

bill for Ernest D. 'full and putting in a simple answer for

Dora M. Seeley and William L. 'Full, disputing our rights

and contesting our contrad with those two parties for

compensation. Now from that decree, the German Loan

& Savings Society alone appeal. No other party in that

case appealed, and Mr. Dewart found no fault whatever

witli the decree of Judge Hanford, which gave us the

amount that our contract called for with William L.

Tnl I and Dora May Seeley, fifty per cent, in the one ease

and thirty-five per cent, in the other. It will also he seen

in that case that Dora May Seeley was a plaintiff with

us therein. Mr. Dewart in that case never thought of

filing a cross hill contesting our contract or asking for

affirmative relief. We will also here now state that after

we had F. W. Dewart appointed guardian ad litem, we

thru made application to Judge Hanford to have some

compensation allowed us for services rendered Ernest B.

lull in creating this estate, and he thereupon allowed

Nash & Nash one thousand dollars for services rendered

that had come under his immediate observation in the

Federal Court. Now, right here, did the trial judge, know-

ing of our services herein performed under his immediate

observation, have the legal right to give us one thousand

dollars for such services? Was he exceeding his judicial

authority in allowing us this compensation? Now, it is

well known that that case was dismissed in the Court of
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Appeals, for the want of jurisdiction, and the case re-

manded to the state court.

We will now state that our inclination was to

go on with the litigation in the state court. There were

a number of reasons why we should go on in the state

court with this suit, which we had originally brought

there. We also state that we never received any com-

pensation as lawyers in this case, for when Win. M.

Murray made application to he discharged, our work was

yel unfinished in that case, and we had every reason to

believe that the proper time for us to apply for compensa-

tion for creating this estate for Ernest B. Tull would be

when we had completed the entire litigation and wound

up the work, and we felt sure, among other things, that

in the state court, when we had gone through with the

litigation for the partition and the accounting for rents

and profits, that that court would give us at least ten

thousand dollars for the services which we had rendered

this minor. But we had incurred a great expense in the

Federal Court
; we had taken all the testimony in the case.

Judge Banford had thoroughly investigated the case and

had given a decree therein. The Tull children had wholly

failed to pay any expense whatever. There was no money

io litigate ths suit with, except as we defrayed it. and we

thoughl by rearranging the parties and making Dora May

Seeley a defendant in thai <uit, and commencing again

in the Federal Court, we could obviate all ji

dictional questions, and, furthermore, we could gel
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the benefit of nil expenses which we had been put

to in the trial of this ease. This we felt was

the only safe, economical and proper way to dis-

pose of this litigation. Thereupon we rearranged the

parties, and placed the Nashes and William L. Tull,

residents of the State of AVashington, on one side as

plaintiffs, and all the other non-resident parties defendants

in this suit. Right here we call the attention of the court,

in view of the enormous expense of the first trial, that

this was the only proper way to wind up this litigation.

And we here call attention to this fact, that any litigant

or lawyer familiar with the facts who would criticize or

find fault with this meritorious action on our part, is cer-

tainly placing himself in a very equivocal position.

How plain it is that Dora May Seeley's interests

were being absolutely protected, and that too in the most

sacred manner; every right that she had was being

protected in the simplest and least expensive manner, and

that this litigation and this way of procedure was estab-

lished for her benefit and for the benefit of all concerned.

Bui Dora May Seeley and her attorney, Mr. Dewart,

gravely charge us with misfeasance and disloyalty and

infidelity, and make it the principal ground for cutting

down our fees. Why? So that Mr. Dewart can get a

portion of it.

In this connection, we also desire to slate that there

has not been a dollar of expense paid, except as we have
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paid them. The court will take notice of th< - of

thic case from time to time during the litigation in the

state court. How could anybody make an appropriation

for any money to pay the expenses in this case. We had

no interest in the estate until the decree of the Supi

Court of the state awarded us an unincumbered i I

in the property. Now, what does the record show in the

Federal Court 1

? It simply shows thai this litigation has

been carried on and the iron hand ha- been givi n to the

Xashes through the entire litigation. The German Sax

& Loan Society is still in the possession of this property,

or at least the Xashes are denied every hit of rev.

that arises from it. The only order made by the n

that stands today is that the German Saving.- & Loan

Society shall have possession of the property and shall

pay imo the court one-half of the rents and profits; qo1

for the benefit of the Xashes; not for the benefil of the

Tulls; but to remain in the Registry of that court until

the end of this litigation. That order remain:', intact to-

day. The Nashes are still litigating this case and paying

out their own money for costs and for all expenses in-

curred herein. •

We have repeatedly brought to the attention of Judge

ilanford our great necessity thai we should he entitled

to he participants in this property, hut we have ever
I

refused any relief in this regard.

We did nt Least make a stipulation with all pa
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(everybody connected with this suit), that the -'nine testi-

mony that was heard upon this case should be used in

the second case tried in the Federal Court. All parties

agreed to this; all parties stipulated to this. The court

will now bear in mind that after the first case had been

dismissed by the Court of Appeals there was no guardian

ad litem in this suit. We again went into the Federal

Court with a new Bill in Chancery, and at this time we

suffered V . W. Dewart to be reappointed guardian ad

litem. We say we suffered it upon this occasion, because

it was the only way in which the court could, under any

circumstances, give him any compensation for the labor

performed in this first case herein.

Now, after the case had been dismissed in the Court

of Appeals for want of jurisdiction, the German Savings

cV: Loan Society prosecuted a writ of error from the State

Court to the Supreme Court of the United States. The
! will see there was no guardian ad litem then for

this minor child, for William M. Murray had been dis-

charged and settled with. Mr. Dewart, of course, was

only guardian ad litem in the Federal Court. There stood

the case at Washington with no guardian ad litem. Of

com h & Nash were the attorneys in the principal

- as they had been for the guardiam ad litem, Wil-

liam M. Murray. What did they do in this case at then-

own expense? They went personally to Washington and

argued this case in the Supreme Court of the United

States, and they also employed the services of Col. Robert
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A. Howard to also appear with them and to argue the

ease on behalf of the Tull children, and especially for

Ernest B. Tull. We here say that any other parties ap-

peared simply as interlopers, bul we know we appeared

in person and succeeded in getting the affirmance of the

judgment of the Supremo Court of the State of Wash-

ington.

Xow, upon bringing this second Bill in the Federal

Court, we again brought the attention of the court to

our services, and he was well aware of the services which

he had rendered in bringing this bill again in his court,

and also our services in the United States Supreme Court

in behalf of this minor child. The record shows, I think

the record in this very court -hows, that we asked to amend

our plea in 0m 1 particular instance by making a charge

against Ernest B. Tull for services therein rendered for

five thousand dollars in the Supreme Court. (See our

Amended Bill in Mr. Dewart's imperfect Transcript,

page 21.)

Judge Ilanford very promptly allowed us one

thousand dollars, and when he came to make up

the final decree in this case, he put these claims together

and gave us the slender compensation of two thousand

dollars for our services in the Federal Court in creating

and perpetuating this estate for this minor.

Xow, we ask. under the well known rules, is mil this

.1 -mall compensation? Arc we not richly entitled t<> at
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Least five thousand dollars for our services in behalf of

this minor. We appeal to that cardinal principle under-

lying all equity jurisprudence, founded as it is upon a

declaration in Holy Writ, that the "laborer is worthy

of his hire."

The learned judge, in his opinion in this case, seems

to dwell upon the fact that, while the Nashes, in their

Amended Bill in the Federal Court claimed that they had

performed meritorious service in the Supreme Court of

the United States, and were entitled to some compensa-

tion in that behalf, nevertheless, inasmuch as issue was

taken thereon, that there should be some proof somewhere

in regard to this service.

We take it that there are certain things that the court

must take judicial notice of. The Court of Appeals must

take judicial notice of the decisions of the Supreme Court

of the United States. In doing that the court certain ly

must take judicial notice that there was no guardian

ad litem in existence in this case at the time the case was

pending in the Supreme Court of the United States. It

certainly must take judicial notice that William M.

Murray, the guardian ad litem in the State Court, had

bc( n discharged and disposed of. It also must take

judicial notice that F. W. Dewart was only guardian

ad litem in the Federal Court, Judge Hanford presiding.

It niusl also take judicial notice that Judge Hanford, the

trial judge, must, of necessity, take notice of the proceed-
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ings of .-ill the Federal Courts, and especially of this case,

and the court of procedure ;m<l status of the ease while

it was iu his court for trial for any purpose. Judge

Hanford had the record of the Supreme Court; he had

a greal deal of testimony before him in regard to our

services in this case; he was the only person that could

judge, and properly judge, of such services and the fee

that we were entitled to in this case, and, knowing that

we had prepared the second bill in his court in which all

the rights of this minor Tull were fully set forth and in-

sisted upon, and also of our services in the Supreme Court

of the United States. There was certainly sufficient data

to warrant him in giving us an additional thousand dollars,

and is it not a matter over which this trial court had ex-

clusive jurisdiction in regard to compensation of this

kind '.

Xow, one word further in regard to attorneys re-

ceiving compensation for estate which they have created.

In a well considered case, Etpperson vs. Nugent, ")7 Miss..

45; s. c. 34 American Reports, 434, the syllabus is as

follows :

"If an infant has no guardian, his estate is liable

for fee- of counsel whose services were beneficial in re-

covering the estate."

This is a short, but well considered case, and cer

tainly there is a world of merit in this simple declaration.
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The following authorities, heretofore quoted in our

principal brief, on page 33 thereof, we again call to the

attention of the court

:

Taylor vs. Beemus, 110 U. S., 4'2.

Trust, Etc., vs. Greenough, 105 U. S., 527.

Pyatt vs. Pijatt, U X. J., 491.

Woodruff vs. N. Y. L. E., 29 X. E. Rep., 251.

Moore vs. Shield, 69 X. C, 50.

We trust we have not manifested undue or improper

feeling in regard to this case. The elder Xash, in arguing

the case in the Court of Appeals last May term, said that

there was a good deal of feeling, and had been a good

deal of feeling engendered in this case, and that there was

no friendly feeling existing between the guardiam ad litem,

Air. Dewart, these Tull children, and the Nasnes. We

think that we have been improperly traduced. We think

that we are about to be deprived of compensation which we

have justly earned. Of course, a lawyer who at any time

takes a contingent fee, labors under a great many dis-

advantages. We are simply stating a well known result

attending such kind of litigation. After the lawyer has

created and brought into existence a valuable estate, his

labor and emolument depending entirely upon his success,

the first thing that the client does, or seeks to do, is to

try to rob him, and deprive him, of his emolument.

We again reiterate, that in the trial of every case

there are many matters that come within the knowledge.
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almosl the exclusive knowledge in many particulars, of

the trial court, and unless it has committed some apparent

blunder or mistake in thai decree thus found, made in the

atmosphere where all the parties live, breath and have

their being, it should not he disturbed.

We respectfully ask that the court will reinstate the

full measure of Judge Hanford's decree heretofore made

in this case.

L. B. NASH, and

JAMBS DAWSON,

Of Counsel for Petitioner.

We, Nash & Nash and dames Dawson, hereby certify

that this petition and application for a rehearing is made

in good faith, that it is well founded in law, and that it

is not interposed for delay, but that it is made for the

purposes of justice herein.

NASH & NASI I,

JAMEiS DAWSON,

Attorneys for Petitioner.


